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J U D G M E N T

1. Challenge in this appeal is to the Judgment and Order dated 18.06.12 

rendered by learned Judicial Magistrate, First Class ( in short J.M.F.C.), 

Biswanath-Chariali, Sri N. J. Haque in G.R. Case No.413/2006 whereby the 

appellant Sri Karneswar Pegu was convicted and sentenced by the learned court of 

1



JMFC sentencing the appellant under Sections-279/304(A)/427 of the Indian Penal 

Code ( in short 'IPC') to undergo Rigorous Imprisonment for 3 (three) months for 

the offence U/S-279, IPC and to suffer R.I. for 2 (two) years for the offence U/S-

304(A), IPC and for the offence U/S-427 of the IPC to suffer R.I. for 1 (one) 

month and to pay fine of Rs.1,000/- ( Rupees One Thousand) only and in default of 

payment of fine, to undergo Simple Imprisonment for 7 (seven) days. 

2. Being highly aggrieved and dissatisfied with the Judgment of 

conviction and sentence, the appellant herein filed this appeal challenging the 

correctness or otherwise of the conviction and sentence. 

Contd..........P/2

(2)

3. I have heard the learned Counsel for the appellant as well as for the 

prosecution. 

4. The facts leading to filing of the appeal may be stated as follows :-

5. On 26.07.06 one Sri Lakhi Gogoi lodged FIR before the O/C of 

Gohpur Police Station alleging inter-alia, that on 25.7.06 at about 6 p.m. when 

informant's younger brother Mintu Gogoi was waiting by the side of National 

Highway No.52 ( in short NH-52) along with his bicycle at Kokilaguri at that time 

the accused/appellant Karneswar Pegu came from the side of Hawajan with 

excessive speed and in rash and negligent manner by riding a motorcycle bearing 

registration No.AS-07-A/6596 and knocked down Mintu Gogoi causing serious 

injury and after being shifted to Gohpur Civil Hospital the injured Mintu Gogoi 

succumbed to his injury. It is further stated that the bicycle of the deceased was 

also damaged in the said accident. 
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6. After receipt of the First Information Report ( in short FIR) O/C, 

Gohpur P.S. registered Gohpur P.S. Case No.147/06 U/S-279/304(A)/427 of the 

IPC and investigation followed. During investigation police visited the place of 

occurrence, seized the motorcycle and the bicycle involved in the accident vide Ext.1  & 

3 respectively and  examined the witnesses, collected M.V.I. report ( Ext.5). 

7. On conclusion of investigation charge-sheet was submitted against 

the accused/appellant U/S-279/304(A)/427 of the IPC. 

8. Learned Judicial Magistrate, First Class, Biswanath-Chariali, after 

furnishing copy explained particulars of offence U/Ss-279/304(A)/427 of the IPC, 

to which the accuseds/appellant pleaded not guilty and claimed to be tried. 

9. In order to prove their case, prosecution examined as many as seven 

witnesses.

10. At the close of the prosecution evidence the accused persons were 

examined U/S-313 of the Cr. P.C. and he denied the allegations levelled against 

him. Considering the evidence on record, the learned court of JMFC convicted the 

appellants and sentenced each of them as indicated above. 

Contd..........P/3

(3)

11. I have heard learned Counsel for the appellant Mr. D. Borah and Mr. 

H. Hazarika, learned Addl. Public Prosecutor. 
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12. Learned Counsel for the appellant has submitted that there is no 

substantive evidence on record and learned trial Magistrate committed error by 

convicting and sentencing the appellant in the case where there is no iota of 

evidence against the accused in the evidence of the prosecution witnesses 

regarding rash and negligent driving of the accused at the time of alleged accident 

and Investigating Officer was not examined as such, the accused/appellant did not 

get opportunity to prove contradictions in the evidence of prosecution witnesses. It 

is further submitted by the learned Counsel for the appellants that there was no 

extra judicial confession of the accused/appellant and the motorcycle involved in 

the accident did not have any dent mark. In view of absence of sufficient, cogent 

and reliable evidence, the impugned conviction and sentence awarded by the 

learned court of JMFC cannot be maintained and that the same is liable to be set 

aside resulting acquittal of the appellants. 

13. Refuting the said argument advanced by the learned Counsel for the 

appellant, learned Addl. P.P. has submitted that there is sufficient evidence in 

support of the prosecution and the guilt of the appellant is well established. 

14. In order to appreciate the counter argument advanced by the learned 

Counsel appearing for both the parties I feel it appropriate to briefly scrutinise the 

evidence on record. 

15. PW-1 is Sri Lila Kanta Borah who deposed that on 25.7.06 he heard 

regarding motorcycle accident of accused/appellant Karneswar Pegu, as such, he 

came to P.S. and came to know that one boy died being knocked down by the 

motorcycle of Karneswar Pegu at Dubia. Thereafter, police seized the motorcycle 

vide Ext.1 which is the seizure list where Ext.1(1) is the signature of PW-1. 

In cross-examination PW-1 deposed that the accident took place in 
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the evening and he came to the P.S. on the very next day and put signature in the 

seizure list. He also deposed that he heard from Dambaru Pegu that in the accident 

one Mintu Gogoi had expired and Karneswar Pegu came with the motorcycle with 

a pillion rider named Budheswar Basumatary. 

Contd..........P/4

(4)

16. PW-2 is Lakhi Pegu who deposed that on the day of occurrence his 

younger brother Mintu Gogoi was sitting on his bicycle near the rest shed at 

Kokila-guri in front of Higher Secondary School on the National Highway. At that 

time Karneswar Pegu came from behind with a motorcycle and knocked down 

Mintu Gogoi as a result said Mintu Gogoi fell down and local people provided him 

water. On being informed PW-2 came to the place of occurrence and shifted Mintu 

Gogoi to Gohpur Civil Hospital where doctor declared him dead. Thereafter, PW-

2 lodged FIR which is Ext.2 where Ext.2(1) is the signature of PW-2. It is further 

deposed by PW-2 that bicycle was damaged and inquest report of the dead-body 

was prepared where PW-2 gave his signature.

In cross-examination, PW-2 deposed that the accident took place in 

the evening and he was reported by Jagat Borah regarding the accident. 

17. PW-3 is Sri Sandhiram Baruah who deposed that he has a grocery 

shop at Kokilaguri by the side of National Highway. On 25.7.06 at about 6 p.m. 

one boy Mintu Gogoi was waiting by the side of the road by sitting on a bicycle at 

a distance of 40 ft. from the grocery shop of PW-3 At that time one motorcycle 

came from behind and knocked down Mintu Gogoi. Thereafter, PW-3 rushed to 

the place of occurrence and gave water to the injured and immediately he was 

shifted to the hospital but on the road Mintu Gogoi died. It is further deposed by 
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PW-3 that the motorcycle was driven by the accused Karneswar Pegu and due to 

accident the bicycle of the deceased was also damaged. 

In cross-examination PW-3 deposed that at the time of occurrence no 

customer was present in the shop of PW-3 and due to the accident the mudguard of 

the bicycle was broken. He denied defence suggestion that he has deposed false 

evidence. 

18. PW-4 is Smti Budheswari Mushahari who deposed that in the 

year,2006 the occurrence took place on that day she came in the motorcycle of 

accused Karneswar Pegu from Sengmara Block Office. At about 7-30 p.m. near 

Dubia Higher Secondary School, the motorcycle along with PW-4 suddenly fell 

down and he saw that one boy was lying there along with a bicycle on his body. 

Thereafter, said boys was shifted to hospital and he was declared dead by the 

doctor. 

In cross-examination PW-4 deposed that at the time of occurrence 

other vehicles were also being plied on the road. He also deposed that the 

motorcycle was 

Contd..........P/5

(5)

driven by the accused with moderate speed at the time of occurrence. He further 

deposed that accused Karneswar told him that he slowed down the motorcycle and 

seeing the boy who was lying on the road. He also deposed that motorcycle was 

driven carefully by the accused Karneswar Pegu. 

19. PW-5 is Sri Dandinath Konwor who deposed that the accused is 

known to him. About two years back he heard that accused had knocked down a 
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boy named Mintu Gogoi in front of Dubia H.S. School by the motorcycle of the 

accused. It is further deposed by PW-5 that Karneswar Pegu confessed his guilt 

before PW-5 by saying that he knocked down Mintu Gogoi. Karneswar Pegu 

shifted the injured Mintu Gogoi to the hospital. Police seized the bicycle vide 

Ext.3 which is a seizure list where Ext.3(1) is the signature of PW-5. 

In cross-examination PW-5 deposed that the occurrence took place 

in the evening and after the occurrence he came to the place of occurrence. Mintu 

Gogoi is the nephew of PW-5 and when he arrived at the place of occurrence then 

about 3/4    other people gathered at the place of occurrence. PW-5 denied defence 

suggestion that accused did not confess before him regarding his guilt. 

20. PW-6 is the Medical & Health Officer Dr. Jogen Ch. Bey who 

deposed that on 26.07.06 when he was on duty at Behali PHC as Sr. Medical & 

Health Officer, on that day he conducted Post-Mortem over the dead-body of 

Mintu Gogoi, aged 20 years in connection with Gohpur P.S. Case No.678 dtd. 

25.7.06. On examination he found one injury as mentioned in the post-mortem 

report. In his opinion death was due to shock and haemorrhage as a result of 

injuries sustained. Ext.4 is the P.M. Report where Ext.4(1) is the signature of PW-

6. 

21. PW-7 is the Motor Vehicle Inspector Amar Kumar Borah who 

deposed that on 21.08.06 when he was on duty as M.V.I. Tezpur. On that day he 

examined the motorcycle on 4.8.06 bearing registration No.AS-07-A/6596 in 

connection with Gohpur P.S. Case No.147/06 U/S-279/304(A), IPC. He further 

deposed that during examination he found scratch mark on the headlight of the 

bike but motorcycle was found to be mechanically in running condition. Ext.5 is 

the report where Ext.5(1) is the signature of PW-7. 

In cross-examination PW-7 deposed that he found scratch mark over 
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the glass of the headlight and said glass was also not broken. It is further deposed 

by PW-7 that he did not find any dent mark from the motorcycle. 

Contd..........P/6

(6)

22. To prove the charge U/S-279 of the IPC, the prosecution is to 

establish that the motorcycle was driven on a public road in a manner so rash or 

negligent as to endanger human life. Section-279 IPC is attracted only if the act of 

driving is of such a nature that can be branded grossly rash and/or negligent to 

such or extent that a reasonable inference can be drawn about the likely 

consequence of endangering human life or causing hurt or injury to any other 

person other than the driver. To constitute an offence U/S-279 of the IPC or 

Section 304(A), IPC proof of criminal rashness or criminal negligence is essential. 

In order to establish criminal liability the facts must be such that – the negligence 

of the accused went beyond a mere matter of civil liability and compensation and 

showed such disregard for life and safety of others as to amount to a crime. There 

must be proof that the rash or negligent act of the accused was the proximate cause 

of the death. 

23. In the instant case in hand there is no eye witness of the alleged 

occurrence except PW-3 who is Sri Sandhiram Baruah who deposed that at the 

time of occurrence the accused driving the motorcycle came from behind and 

knocked down Mintu Gogoi causing his death. Remaining PWs i.e. PWs-1, 2 & 4 

are only reported witnesses. Though PW-4 deposed that the accused confessed his 

guilt before him but other PWs not supported the version of PW-4 who is none but 

the maternal uncle of the deceased. PW-3 uttered not a single word regarding rash 

and negligent manner of driving the motorcycle by the accused/appellant at the 
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time of alleged occurrence which is an essential ingredient to prove the charge 

U/S-279/304(A), IPC. On the other hand PW-7 during examination of the 

offending motorcycle did not find any dent mark on the body of the motorcycle 

and glass of the headlight was also not broken. If for argument sake it is presumed 

that the accused knocked down the deceased by driving the motorcycle in rash and 

negligent manner causing his death, in such a case it would have definitely caused 

minimum damage or dent mark on the motorcycle. Moreover, the bicycle was also 

not fully damaged and it reveals from cross-examination of PW-3 that only 

mudguard of the bicycle was broken. 

24. Regarding the offence U/S-427, IPC, the prosecution must prove that 

the accused committed mischief and thereby caused loss or damage to the amount 

of Rs.50/- or more. But in the instant case PW-2 & 3 deposed that due to the 

accident the bicycle of the deceased Mintu Gogoi was damaged but 

Contd.........P/7

(7)

aforesaid PWs nowhere stated the actual damage or pecuniary loss which is an 

essential ingredients to prove the charge U/S-427, IPC. Moreover, PW-4 Smti 

Budheswari Musahari fully contradicted the evidence of PW-3 and others by 

deposing that at the time of occurrence she came with the accused with the same 

motorcycle and on the road they found the deceased Mintu Gogoi lying along with 

bicycle for which the accused slowed down his motorcycle. PW-4 further deposed 

that at the time of occurrence accused drove his motorcycle with moderate speed 

with due care. 

25. In the backdrop of foregoing discussions and on careful scrutiny of 

evidence on record, I am of the view that the prosecution has failed to prove the 

allegation brought against the accused/appellant beyond all reasonable doubts. 
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Therefore, the impugned conviction and sentence cannot be maintained.

26. Accordingly, I find sufficient merit in this appeal. The appeal is 

allowed and the accused/appellant is acquitted. The accused/appellant be set at 

liberty forthwith, if not required in any other case. 

27. Return the lower court's Case Record. 

28. The instant Criminal Appeal No.36(S-3)/12 is disposed of 

accordingly. 

29. Given under my hand and seal of the Court on this the 3 rd

day of June,2012 at Biswanath Chariali.

                                 (  Sri  S. Khound.  )                   

                                                                                                   Addl. Sessions 

Judge, 

                                                                                                Biswanath Chariali. 

           

                   Dictated & Corrected by me 

   (  Sri  S. Khound.  )                   

                      Addl. Sessions Judge, 

                       Biswanath Chariali.

******** 

10


